Secretary’s Order No.: 2007-F-0044

RE: Proposed Amendments to Delaware’s
Horseshoe Crab Regulations as follows:
3203 — Seasons and Area Closed to Taking Horseshoe Crabs
3207 — Horseshoe Crab Dredging Restrictions
3210 — Horseshoe Crab Reporting Requirements
3211 — Horseshoe Crab Commercial Collecting Permit Eligibility
and Renewal Requirements
3214 — Horseshoe Crab Annual Harvest Limit

Date of Issuance: October 15, 2007
Effective Date of the Amendment: November 11, 2007

I. Background:

A public hearing was held on Monday, September 24, 2007, in the
Richardson and Robbins Auditorium of DNREC, 89 Kings Highway, to
receive public comment on proposed amendments to Delaware’s
horseshoe crab regulations. Emergency horseshoe crab harvest and
limit regulations, which were originally set to expire September 8, 2007,
were extended by the adoption of new emergency regulations (Order No.
2007-F-0037) effective September 7, 2007. These emergency regulations
extend the time period for the annual harvest limits of 100,000 male-only
crabs for an additional 90 days, through December 5, 2007, or until

regulations are implemented by the Department that eliminate the need



for an emergency order. With the formal promulgation of amendments to
Delaware’s horseshoe crab regulations, there is no further need for any
additional emergency orders to be enacted by the Secretary in order to
keep Delaware in compliance with federal requirements concerning the
harvesting of this species.

Numerous members of the public attended this hearing on August
23, 2007, and a voluminous amount of public comment was received by
the Department during all phases of this regulatory process regarding
this proposed action. Proper notice of the hearing was provided as

required by law.

II. Findings:

The Department has provided appropriate reasoning, scientific
analysis, and sound conclusions with regard to the drafting of these
regulation amendments and consideration of the public comments
received, as reflected in the Hearing Officer’s Report of October 13, 2007,
which is attached and expressly incorporated into this Order. Moreover,
the following findings and conclusions are entered at this time:

1. The Department has jurisdiction under its statutory

authority to make a determination in this proceeding;

2. The Department provided adequate public notice of the

proceeding and the public hearing in a manner required by

the law and regulations;



The Department held a public hearing in a manner required
by the law and regulations;

The Department considered all timely and relevant public
comments in making its determination;

The Department has reviewed this proposed amendment in
the light of the Regulatory Flexibility Act, and believes the
same to be lawful, feasible and desirable, and that the
recommendations as proposed should be applicable to all
Delaware citizens equally;

Formal promulgation of these proposed amendments would
update Delaware’s current regulations, so that Delaware will
be in compliance with Addendum IV to the Interstate Fishery
Management Plan for Horseshoe Crab, issued by ASMFC;
These amendments will prohibit the harvest and landing of
all horseshoe crabs in Delaware from January 1 through
June 7, 2008, and will also prohibit the harvest and landing
of all female horseshoe crabs in Delaware for two years, as
required by the ASMFC Plan;

Furthermore, these amendments will allow the harvest of
100,000 male-only horseshoe crabs June &8 through

December 31, 2007, and again for the 2008 calendar year;



10.

11.

12.

13.

Beach collecting of male-only horseshoe crabs will be allowed
Monday through Friday, June 8-30, 2008, from Port Mahon
Road and private beaches where collecting is presently legal.
This measure will allow beach collectors to harvest male
horseshoe crabs under the proposed quota system more
efficiently during the period when harvesting is permitted;
These amendments shall also require all horseshoe crab
collectors to phone-in a daily report and submit a monthly
log listing the dates and locations horseshoe crabs were
harvested;

Permit renewal requirements are proposed and in line with
other shellfish licenses with annual renewal by December 31
of each calendar year in order to retain eligibility;

The Department has an adequate record for its decision, and
no further public hearing is appropriate or necessary;

The Department’s proposed regulation, as published in the
September 1, 2007 Delaware Register of Regulations and set
forth within Attachment “A” hereto, is adequately supported,
not arbitrary or capricious, and is consistent with the
applicable laws and regulations. Consequently, it should be

approved as a final regulation, which shall go into effect ten



days after its publication in the next available issue of the
Delaware Register of Regulations;

14. The Department shall submit the proposed regulation as a
final regulation to the Delaware Register of Regulation for
publication in its next available issue, and shall provide

written notice to the persons affected by the Order.

III. Order:

Based on the record developed, as reviewed in the Hearing Officer’s
Report dated October 13, 2007, and expressly incorporated herein, it is
hereby ordered that the proposed amendments to State of Delaware
Horseshoe Crab Regulations as follows: 3203 — Seasons and Area Closed
to Taking Horseshoe Crabs; 3207 - Horseshoe Crab Dredging
Restrictions; 3210 — Horseshoe Crab Reporting Requirements; 3211 —
Horseshoe Crab Commercial Collecting Permit Eligibility and Renewal
Requirements; and 3214 — Horseshoe Crab Annual Harvest Limit - be
promulgated in final form in the customary manner and established rule-
making procedure required by law.

IV. Reasons:

The promulgation of the amendments to Delaware’s Regulations
regarding the harvesting of horseshoe crabs is a reasonable action for the
Department to take at this time, as it will bring Delaware into compliance

with Addendum IV to the Interstate Fishery Management Plan for



Horseshoe Crabs, issued by ASMFC. Failure to amend the existing
horseshoe crab harvesting regulations would result in federal sanctions
being taken against Delaware, including, but not limited to, the federal
government closing Delaware’s horseshoe crab fishery. Such actions
would result in economic detriment to Delaware’s fishermen, and
therefore it is reasonable to enact these regulatory amendments at this
time to prevent such detriments to Delaware’s economy from occurring.

Conservation measures with regard to the harvesting of the
horseshoe crab began to be applied in Delaware by ASMFC starting in
1999. Over the years subsequent to those measures being implemented,
there are data indicating that the horseshoe crab population has begun
to stabilize. The proposed harvest of 100,000 male horseshoe crabs
would result in a taking of a very small percentage of this species’ overall
population, and thus it is believed to not be detrimental to the overall
population of this species.

In developing this regulation, the Department has balanced the
absolute environmental need for the State of Delaware to promulgate
regulations concerning this matter with the economic interests and
public concerns surrounding the same, in furtherance of the policy and
purposes of 7 Del. C., Ch. 60.

/s/ John A. Hughes

John A. Hughes
Secretary
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